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In response to the State's argument I (B) Defendant clki Muirshal the exMlence m 
support of the Court's decision. 
The State cited to the case of State v. Green, 2005 UT 9 ^ 28, which states, "This 
requirement contemplates that an appellant present 'every scrap of competent evidence 
introduced at trial which support iiu; ^ :" !:•• MI;L I .:ppL-:'.ini resists'..." Id. In the 
present case, Defendant did marshal the evidence in favor of the trial court's and the 
jury's determination. 
The State argues that the Court of Appeals recognized subsiartwiMv greater 
evidence that showed Defendant had taken a substantial step in furtherance of his intent 
to sodomize D.B. The state lists on page 13 of their brief: 
(1) Defendant spotted eleven-year-old D.B. riding his skateboard in the 
neighborhood where the two resided; (2) Defendant then got on his 
bicycle and specifically rode in D.B.'s direction, where he caught up with 
D.B. and stopped two feet in front of him, essentially trapping him in a 
physical space on the street; (3) Defendant told D.B. he would pay him 
twenty dollars if allowed to perform oral sex; (4) Defendant stated he 
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wanted to lick him from head to toe; (5) D.B. declined and Defendant 
apologized for grossing him out; and (6) D.B. rode home on this 
skateboard. 
The State in this case has failed to properly read through Defendant's briefs in 
which Defendant marshaled and provided each piece of that evidence in the statement of 
facts. In Defendant's Brief on Certiorari, Defendant states each of those facts as follows: 
Page 5 of Defendant's Petition: 
(1) An eleven year old child was riding his skateboard in his Washington Terrace 
neighborhood. (R. 151/105-108) 
(2) Defendant rode past D.B. on a bicycle and turned around and stopped his bicycle 
in front of D.B. stopping his skateboard and asked D.B. his name. 9R. 151/108) 
(3) Defendant then said "I'll be straight with you. I'll give you $20 if you let me get 
down on you. (R. 151/108) 
Page 6 of Defendant's Petition: 
(4) The Defendant also said that he wanted to lick D.B. from head to toe. (R. 151/108) 
(5) D.B. did not respond and the Defendant said, "Don't tell anyone, I don't need any 
more grief; think about it, $20." (R. 151/109-110) 
(6) D.B. rode his skateboard home and told his mom what had happened. (R. 151/110) 
Clearly, Defendant listed out each of the facts or elements to the Court of Appeals 
as well as the State believed were substantial. Defendant properly marshaled evidence. 
The State did not submit one fact in their claim of deficiency in marshaling evidence that 
was not included in the Appellant's Brief. 
Second, Defendant properly challenged the basis of the Court of Appeals ruling. 
In the instant case, Defendant sought to challenge, and it was invited by this court 
to challenge the sufficiency of the Court of Appeals decision. Defendant sought to show 
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that a substantial step was not taken; that the grounds the Utah Court of Appeals decided 
their decision on was not sufficient; and asks the Utah Supreme Court to hold that the 
Court of Appeals erred in upholding Defendant's conviction of attempted sodomy on a 
child. 
The State is misplaced when it argues that Defendant did not properly bring forth 
the evidence or arguments with respect to the issues presented. The Defendant's Brief of 
Certiorari was 18 pages long and cited 24 cases along with statutes and code sections.1 
Using these cases together with extensive legal argument, the brief went into a detailed 
analysis of the sufficiency of evidence to support an attempted sodomy versus a 
solicitation. For the Attorney General's office to now argue that this was insufficiently 
briefed is clearly contradicted by a careful reading of the brief and arguments presented. 
Third, In response to the State's argument that Defendant's actions equated to 
attempt both the Model Penal Code and the Common Law would support that 
stopping a person does not equate to a substantial step. 
In the present case, the State argues that Defendant failed to address the fact that 
Defendant stopped two feet in front of D.B., essentially trapping him in a physical space 
1
 Hicks v. Commonwealth (1889) 86 Va. 223 [9 S.E. 1024], Hyde v. United States, 225 
U.S. 347 (1911), McDonald v. Commonwealth of Mass., 180 U.S. 311 (1901), People v. 
La Fontaine, 79 Cal.App.3d 176 (1978), People v. Sanchez, 60 Cal.App.4th 1490, State 
v. Lampe (1915) 131 Minn. 65 [154 N.W. 737], State v. Lowrie (1952) 237 Minn. 240 
[54 N.W.2d 265], State v. Otto, 629 p.2d 646 (Idaho 1981), State v. Arave, 2009 UT App 
278, State v. Bradley, 752 P.2d 874, 876 (Utah 1985), State v Bryan, 709 P.2d at 263, 
State v. Castonguay, 663 P.2d 1323 (Utah 1983), State v. Fedorowicz, 2002 UT 67, 52 
P.3d 1194, State v. Gibson, 908 P.2d 352, 355(Utah Ct. App. 1995), State v. Haig, 578 
P.2d 837, 842 (Utah 1978), State v. Jensen 105 P.3d 951, 995, (Utah Ct. App. 2004), 
State v. Johnson, 821 P.2d 1150, 1156, 1157 (Utah 1991), State v. Jones, 2002 UT 1, 
State v. Loveless, 581 P.2d 575, 577 (Utah 1978), State v. Pena, 869 P.2d 932, 936 (Utah 
1994), State v. Petree, 659 P.2d 443, 446 (Utah 1983), State v. Scheel 823 P.2d 470 
3 
in the street. As stated above, the Defendant did mention this fact, but such action still 
does not constitute a substantial step. 
The State responds to Defendant's Fourth Amendment seizure claims in hundreds 
if not thousands of cases each year in which the State argues that stopping to ask 
someone a question does not constitute a violation of their constitutional rights nor does it 
preclude someone from walking away from the person asking the question, which is 
similar to the case at bar. 
In the case of Salt Lake City v. Ray, 998 P.2d 274, 277 (Utah App.,2000), the Utah 
Appellate Court stated "[A] seizure within the meaning of the Fourth Amendment does 
not occur when a police officer merely approaches an individual on the street and 
questions him, if the person is willing to listen." "As long as the person 'remains free to 
disregard the questions and walk away, there has been no intrusion upon that person's 
liberty or privacy as would under the Constitution require some particularized and 
objective justification/ " State v. Jackson, 805 P.2d at 767 (quoting United States v. 
Mendenhall, 446 U.S. 544, 554, 100 S.Ct. 1870, 1877, 64 L.Ed.2d 497 (1980)). 
Further in the case of State v. Chism, 107 P.3d 706 (Utah App., 2005), a case in 
which Assistant Attorney General Kenneth A. Bronston argued on behalf of the Attorney 
General's office asking that a defendant's Fourth Amendment claim of unconstitutional 
seizure should be denied, the Court stated that "an officer may approach a citizen at 
anytime and pose questions so long as the citizen is not detained against his will." Id. 
(Utah App. 1991). State v. Shondel, 453 P.2d 146, 148 (Utah 1969), State v. Smith, 927 
P.2d 649, 651 (Utah Ct. App. 1996). 
4 
It seems incongruous for the Attorney General's office to argue in the current case 
that when Defendant stopped in front of D.B. he was essentially trapping D.B. on the 
street, and then turn around and argue in numerous Fourth Amendment suppression 
issues that the exact same conduct when committed by a police officer does not constitute 
a detention under the higher standard of a claim of constitutional import. 
Based upon the foregoing, the Defendant respectfully requests this Court to find 
that the Defendant has properly marshaled the evidence, and further has properly and 
extensively briefed all of the issues before this court. Defendant furthermore requests 
this Court to reverse the decision of the Utah Court of Appeals based upon the merits, 
law, and justice. 
DATED t h i s J l day of September 2010. 
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